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Fernmeldegeheimnis
Das Fernmeldegeheimnis (in neuerer Terminologie auch Telekommunikationsgeheimnis) ist ein Verbot des
unbefugten Abhörens, Unterdrückens, Verwertens oder Entstellens, von Fernmelde- (Fernschreib-, Fernsprech-,
Funk- und Telegrafen-) Botschaften. Die Legaldefinition findet sich in § 88 [1] Abs. 1 Telekommunikationsgesetz
sowie in § 206 [2] Abs. 5 StGB. Demnach unterliegen dem Fernmeldegeheimnis „der Inhalt der Telekommunikation
und ihre näheren Umstände, insbesondere die Tatsache, ob jemand an einem Telekommunikationsvorgang beteiligt
ist oder war“ sowie „die näheren Umstände erfolgloser Verbindungsversuche“. Es schützt daher die unkörperliche
Vermittlung von Informationen an individuelle Empfänger und mithin auch die sog. Verkehrsdaten. Zu beachten gilt
weiter, dass die Daten nach Abschluss des Kommunikationsvorgangs nach der Rechtsprechung des
Bundesverfassungsgerichts nicht mehr zum Schutzbereich des Fernmeldegeheimnisses zählen. Diese Daten sind
dann in den Herrschaftsbereich des Teilnehmers übergegangen und eine Gefahrenlage aufgrund der Kommunikation
über eine räumliche Distanz besteht nicht mehr. Jedoch kommt dann der Schutzbereich des Rechts auf
informationelle Selbstbestimmung aus Art. 2 [3] Abs. 1 i.V.m. Art. 1 [4] Abs. 1 GG zum Tragen.
Das Fernmeldegeheimnis ist in vielen Staaten verfassungsrechtlich geschützt und wird ergänzt durch das
Briefgeheimnis und das Postgeheimnis.

Deutschland
Das Fernmeldegeheimnis im Grundgesetz von 1949 gehört zu den Grundrechten (Art. 10 [5] GG), allerdings besteht
die Möglichkeit, das Fernmeldegeheimnis durch ein einfaches Gesetz einzuschränken, d. h. der Staat darf sich in
bestimmten gesetzlich geregelten Situationen Kenntnis von Inhalt oder Umständen der Kommunikation verschaffen.
Solche gesetzliche Einschränkungen existieren zum Zwecke der Strafverfolgung mit den § 100a [6], § 100b [7],
§ 100c [8], § 100g [9], § 100h [10] und § 100i [11] Strafprozessordnung.
Im Strafrecht betrifft das Fernmeldegeheimnis vor allem Bedienstete von Telekommunikationsanbietern (§ 206 [2]

Abs. 1 bis 3 StGB, Verletzung des Post- oder Fernmeldegeheimnisses), aber auch jedermann (§ 206 [2] Abs. 3 StGB,
sowie § 148 [12] Telekommunikationsgesetz vom 22. Juni 2004).
Der Art. 10 GG a.F. lautete ursprünglich:

Das Briefgeheimnis sowie das Post- und Fernmeldegeheimnis sind unverletzlich. Beschränkungen dürfen nur
auf Grund eines Gesetzes angeordnet werden.

Durch Gesetz vom 24. Juni 1968, als Teil der Notstandsgesetze von 1968, erhielt der Art. 10 [5] GG n.F. diese
Fassung:

(1) Das Briefgeheimnis sowie das Post- und Fernmeldegeheimnis sind unverletzlich.

(2) Beschränkungen dürfen nur auf Grund eines Gesetzes angeordnet werden. Dient die Beschränkung dem
Schutze der freiheitlichen demokratischen Grundordnung oder des Bestandes oder der Sicherung des Bundes
oder eines Landes, so kann das Gesetz bestimmen, daß sie dem Betroffenen nicht mitgeteilt wird und daß an
die Stelle des Rechtsweges die Nachprüfung durch von der Volksvertretung bestellte Organe und Hilfsorgane
tritt.

Zur Einschränkung von Art. 10 [5] GG siehe auch Gesetz zur Beschränkung des Brief-, Post- und
Fernmeldegeheimnisses.
Tatsächlich betrug die Anzahl der Anordnungen zur Überwachung von Telekommunikation im Jahr 2006 35.816
Anschlüsse, zuzüglich 7432 Verlängerungsanordnungen.[13] Allein in Berlin wurden im Jahr 2008 mehr als 1,1
Millionen Telefonate überwacht.[14]
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E-Mail
Ein besonders aktuelles Problem ist die Frage nach der Rechtmäßigkeit von der Überwachung des Internets,
insbesondere des E-Mail-Verkehrs. Um E-Mails abzufragen, kann man das Post Office Protocol, das nur eine
Vermittlung vom Sender an den Empfänger leistet, oder das Internet Message Access Protocol (IMAP), das die
E-Mails nicht nur überträgt, sondern auf dem Server vorhält und dort verwaltet, benutzen. Bei Ersterem scheint klar,
dass das Fernmeldegeheimnis die Übertragung schützt.
Problematisch ist, ob auch E-Mails auf IMAP-Servern geschützt sind (also vom Schutzbereich des Grundrechts
erfasst sind). Nach der Ansicht des Bundesverfassungsgerichtes ist auch eine staatliche Sicherstellung und
Beschlagnahme von E-Mails auf dem Mailserver eines Providers ein Eingriff in das Fernmeldegeheimnis aus Art. 10
[5] Abs. 1 GG.[] Jedoch könne ein solcher Eingriff durch die allgemeinen Vorschriften über Sicherstellung und
Beschlagnahme im Strafverfahren (§§ 94 [15] ff. StPO) gerechtfertigt werden[] (verfassungsrechtliche Schranke).
Hierbei seien allerdings wiederum das Prinzip der Verhältnismäßigkeit und Besonderheiten im Ablauf des
Verfahrens zu berücksichtigen[] (vgl. Schranken-Schranken). Erforderlich könne es insbesondere sein, den
„Betroffenen“ (also Träger des Grundrechts) über die Maßnahmen zu informieren und E-Mails später zu löschen oder
zurückzugeben.[]

Tatsächlich wurden im Jahr 2010 durch drei deutsche Geheimdienste (BND, MAD und BfV) 37 Millionen E-Mails
und Datenverbindungen mitgelesen.[16]

Voice over IP
Kompliziert ist auch die Frage nach der Rechtmäßigkeit einer geplanten Überwachung des Telefonverkehrs über das
Internet, Voice over IP.

Österreich
Im § 119 [17] Strafgesetzbuch wird jede „im Wege einer Telekommunikation oder eines Computersystems
übermittelten“ Nachricht geschützt.
Weitere Bestimmungen finden sich im Fernmeldegesetz vom 13. Juli 1949.

Schweiz
In der Schweiz regelt der Art. 13 Abs. 1 der Bundesverfassung das Fernmeldegeheimnis und gewährt jeder Person
Anspruch auf Achtung ihres Privat- und Familienlebens, ihrer Wohnung sowie ihres Brief-, Post- und
Fernmeldeverkehrs.

Geschichte
Bereits die Weimarer Reichsverfassung von 1919 garantierte den Bürgern im Artikel 117 das Fernsprechgeheimnis.

DDR
Die Verletzung des Fernmeldegeheimnisses war in der DDR formal in §202 StGB (DDR) unter Strafe gestellt[18].
Dennoch erfolgte eine systematische Kontrolle aller Telefongespräche aus oder in den Westen sowie vieler
Gespräche innerhalb der DDR durch die Abteilung 26 der Stasi. Diese arbeiteten mit der Deutschen Post der DDR
zusammen.
Die Telefonüberwachung des MfS begann 1950. Die Hauptabteilung S (Technische Sicherheit) bestand am Anfang
aus zwei Einheiten mit weniger als 20 Mitarbeitern. Mitte der 80er Jahre waren ca. 1000 Mitarbeiter beschäftigt.
1986 wurden 2.030.130 Gespräche abgehört[19].
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Creative Commons Attribution-ShareAlike 3.0 Unported - Deed
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daraufhin neu entstandenen Werke bzw. Inhalte nur unter Verwendung von Lizenzbedingungen weitergeben, die mit denen dieses Lizenzvertrages identisch, vergleichbar oder kompatibel sind.
Wobei gilt:
• Verzichtserklärung — Jede der vorgenannten Bedingungen kann aufgehoben werden, sofern Sie die ausdrückliche Einwilligung des Rechteinhabers dazu erhalten.
• Sonstige Rechte — Die Lizenz hat keinerlei Einfluss auf die folgenden Rechte:

•• Die gesetzlichen Schranken des Urheberrechts und sonstigen Befugnisse zur privaten Nutzung;
•• Das Urheberpersönlichkeitsrecht des Rechteinhabers;
•• Rechte anderer Personen, entweder am Lizenzgegenstand selber oder bezüglich seiner Verwendung, zum Beispiel Persönlichkeitsrechte abgebildeter Personen.

• Hinweis — Im Falle einer Verbreitung müssen Sie anderen alle Lizenzbedingungen mitteilen, die für dieses Werk gelten. Am einfachsten ist es, an entsprechender Stelle einen Link auf http:/ / creativecommons. org/ licenses/
by-sa/ 3. 0/ deed. de einzubinden.

Haftungsbeschränkung
Die „Commons Deed“ ist kein Lizenzvertrag. Sie ist lediglich ein Referenztext, der den zugrundeliegenden Lizenzvertrag übersichtlich und in allgemeinverständlicher Sprache, aber auch stark vereinfacht wiedergibt. Die Deed selbst
entfaltet keine juristische Wirkung und erscheint im eigentlichen Lizenzvertrag nicht.

GNU Free Documentation License
Version 1.2, November 2002

Copyright (C) 2000,2001,2002 Free Software Foundation, Inc.
51 Franklin St, Fifth Floor, Boston, MA 02110-1301 USA
Everyone is permitted to copy and distribute verbatim copies
of this license document, but changing it is not allowed.

0. PREAMBLE
The purpose of this License is to make a manual, textbook, or other functional and useful document "free" in the sense of freedom: to assure everyone the effective freedom to copy and redistribute it, with or without modifying it,
either commercially or noncommercially. Secondarily, this License preserves for the author and publisher a way to get credit for their work, while not being considered responsible for modifications made by others.
This License is a kind of "copyleft", which means that derivative works of the document must themselves be free in the same sense. It complements the GNU General Public License, which is a copyleft license designed for free
software.
We have designed this License in order to use it for manuals for free software, because free software needs free documentation: a free program should come with manuals providing the same freedoms that the software does. But this
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1. APPLICABILITY AND DEFINITIONS
This License applies to any manual or other work, in any medium, that contains a notice placed by the copyright holder saying it can be distributed under the terms of this License. Such a notice grants a world-wide, royalty-free
license, unlimited in duration, to use that work under the conditions stated herein. The "Document", below, refers to any such manual or work. Any member of the public is a licensee, and is addressed as "you". You accept the license
if you copy, modify or distribute the work in a way requiring permission under copyright law.
A "Modified Version" of the Document means any work containing the Document or a portion of it, either copied verbatim, or with modifications and/or translated into another language.
A "Secondary Section" is a named appendix or a front-matter section of the Document that deals exclusively with the relationship of the publishers or authors of the Document to the Document's overall subject (or to related matters)
and contains nothing that could fall directly within that overall subject. (Thus, if the Document is in part a textbook of mathematics, a Secondary Section may not explain any mathematics.) The relationship could be a matter of
historical connection with the subject or with related matters, or of legal, commercial, philosophical, ethical or political position regarding them.
The "Invariant Sections" are certain Secondary Sections whose titles are designated, as being those of Invariant Sections, in the notice that says that the Document is released under this License. If a section does not fit the above
definition of Secondary then it is not allowed to be designated as Invariant. The Document may contain zero Invariant Sections. If the Document does not identify any Invariant Sections then there are none.
The "Cover Texts" are certain short passages of text that are listed, as Front-Cover Texts or Back-Cover Texts, in the notice that says that the Document is released under this License. A Front-Cover Text may be at most 5 words, and a
Back-Cover Text may be at most 25 words.
A "Transparent" copy of the Document means a machine-readable copy, represented in a format whose specification is available to the general public, that is suitable for revising the document straightforwardly with generic text editors
or (for images composed of pixels) generic paint programs or (for drawings) some widely available drawing editor, and that is suitable for input to text formatters or for automatic translation to a variety of formats suitable for input to
text formatters. A copy made in an otherwise Transparent file format whose markup, or absence of markup, has been arranged to thwart or discourage subsequent modification by readers is not Transparent. An image format is not
Transparent if used for any substantial amount of text. A copy that is not "Transparent" is called "Opaque".
Examples of suitable formats for Transparent copies include plain ASCII without markup, Texinfo input format, LaTeX input format, SGML or XML using a publicly available DTD, and standard-conforming simple HTML,
PostScript or PDF designed for human modification. Examples of transparent image formats include PNG, XCF and JPG. Opaque formats include proprietary formats that can be read and edited only by proprietary word processors,
SGML or XML for which the DTD and/or processing tools are not generally available, and the machine-generated HTML, PostScript or PDF produced by some word processors for output purposes only.
The "Title Page" means, for a printed book, the title page itself, plus such following pages as are needed to hold, legibly, the material this License requires to appear in the title page. For works in formats which do not have any title
page as such, "Title Page" means the text near the most prominent appearance of the work's title, preceding the beginning of the body of the text.
A section "Entitled XYZ" means a named subunit of the Document whose title either is precisely XYZ or contains XYZ in parentheses following text that translates XYZ in another language. (Here XYZ stands for a specific section
name mentioned below, such as "Acknowledgements", "Dedications", "Endorsements", or "History".) To "Preserve the Title" of such a section when you modify the Document means that it remains a section "Entitled XYZ" according
to this definition.
The Document may include Warranty Disclaimers next to the notice which states that this License applies to the Document. These Warranty Disclaimers are considered to be included by reference in this License, but only as regards
disclaiming warranties: any other implication that these Warranty Disclaimers may have is void and has no effect on the meaning of this License.
2. VERBATIM COPYING
You may copy and distribute the Document in any medium, either commercially or noncommercially, provided that this License, the copyright notices, and the license notice saying this License applies to the Document are reproduced
in all copies, and that you add no other conditions whatsoever to those of this License. You may not use technical measures to obstruct or control the reading or further copying of the copies you make or distribute. However, you may
accept compensation in exchange for copies. If you distribute a large enough number of copies you must also follow the conditions in section 3.
You may also lend copies, under the same conditions stated above, and you may publicly display copies.
3. COPYING IN QUANTITY
If you publish printed copies (or copies in media that commonly have printed covers) of the Document, numbering more than 100, and the Document's license notice requires Cover Texts, you must enclose the copies in covers that
carry, clearly and legibly, all these Cover Texts: Front-Cover Texts on the front cover, and Back-Cover Texts on the back cover. Both covers must also clearly and legibly identify you as the publisher of these copies. The front cover
must present the full title with all words of the title equally prominent and visible. You may add other material on the covers in addition. Copying with changes limited to the covers, as long as they preserve the title of the Document
and satisfy these conditions, can be treated as verbatim copying in other respects.
If the required texts for either cover are too voluminous to fit legibly, you should put the first ones listed (as many as fit reasonably) on the actual cover, and continue the rest onto adjacent pages.
If you publish or distribute Opaque copies of the Document numbering more than 100, you must either include a machine-readable Transparent copy along with each Opaque copy, or state in or with each Opaque copy a
computer-network location from which the general network-using public has access to download using public-standard network protocols a complete Transparent copy of the Document, free of added material. If you use the latter
option, you must take reasonably prudent steps, when you begin distribution of Opaque copies in quantity, to ensure that this Transparent copy will remain thus accessible at the stated location until at least one year after the last time
you distribute an Opaque copy (directly or through your agents or retailers) of that edition to the public.
It is requested, but not required, that you contact the authors of the Document well before redistributing any large number of copies, to give them a chance to provide you with an updated version of the Document.
4. MODIFICATIONS
You may copy and distribute a Modified Version of the Document under the conditions of sections 2 and 3 above, provided that you release the Modified Version under precisely this License, with the Modified Version filling the role
of the Document, thus licensing distribution and modification of the Modified Version to whoever possesses a copy of it. In addition, you must do these things in the Modified Version:
• A. Use in the Title Page (and on the covers, if any) a title distinct from that of the Document, and from those of previous versions (which should, if there were any, be listed in the History section of the Document). You may use

the same title as a previous version if the original publisher of that version gives permission.

http://en.wikipedia.org/wiki/Lizenzbestimmungen_Commons_Attribution-ShareAlike_3.0_Unported
http://de.wikipedia.org/wiki/Wikipedia:Lizenzbestimmungen_Commons_Attribution-ShareAlike_3.0_Unported)
http://creativecommons.org/licenses/by-sa/3.0/deed.de
http://creativecommons.org/licenses/by-sa/3.0/deed.de
http://de.wikipedia.org/w/index.php?title=Free_Software_Foundation
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• B. List on the Title Page, as authors, one or more persons or entities responsible for authorship of the modifications in the Modified Version, together with at least five of the principal authors of the Document (all of its principal
authors, if it has fewer than five), unless they release you from this requirement.

• C. State on the Title page the name of the publisher of the Modified Version, as the publisher.
• D. Preserve all the copyright notices of the Document.
• E. Add an appropriate copyright notice for your modifications adjacent to the other copyright notices.
• F. Include, immediately after the copyright notices, a license notice giving the public permission to use the Modified Version under the terms of this License, in the form shown in the Addendum below.
• G. Preserve in that license notice the full lists of Invariant Sections and required Cover Texts given in the Document's license notice.
• H. Include an unaltered copy of this License.
• I. Preserve the section Entitled "History", Preserve its Title, and add to it an item stating at least the title, year, new authors, and publisher of the Modified Version as given on the Title Page. If there is no section Entitled

"History" in the Document, create one stating the title, year, authors, and publisher of the Document as given on its Title Page, then add an item describing the Modified Version as stated in the previous sentence.
• J. Preserve the network location, if any, given in the Document for public access to a Transparent copy of the Document, and likewise the network locations given in the Document for previous versions it was based on. These

may be placed in the "History" section. You may omit a network location for a work that was published at least four years before the Document itself, or if the original publisher of the version it refers to gives permission.
• K. For any section Entitled "Acknowledgements" or "Dedications", Preserve the Title of the section, and preserve in the section all the substance and tone of each of the contributor acknowledgements and/or dedications given

therein.
• L. Preserve all the Invariant Sections of the Document, unaltered in their text and in their titles. Section numbers or the equivalent are not considered part of the section titles.
• M. Delete any section Entitled "Endorsements". Such a section may not be included in the Modified Version.
• N. Do not retitle any existing section to be Entitled "Endorsements" or to conflict in title with any Invariant Section.
• O. Preserve any Warranty Disclaimers.
If the Modified Version includes new front-matter sections or appendices that qualify as Secondary Sections and contain no material copied from the Document, you may at your option designate some or all of these sections as
invariant. To do this, add their titles to the list of Invariant Sections in the Modified Version's license notice. These titles must be distinct from any other section titles.
You may add a section Entitled "Endorsements", provided it contains nothing but endorsements of your Modified Version by various parties--for example, statements of peer review or that the text has been approved by an organization
as the authoritative definition of a standard.
You may add a passage of up to five words as a Front-Cover Text, and a passage of up to 25 words as a Back-Cover Text, to the end of the list of Cover Texts in the Modified Version. Only one passage of Front-Cover Text and one of
Back-Cover Text may be added by (or through arrangements made by) any one entity. If the Document already includes a cover text for the same cover, previously added by you or by arrangement made by the same entity you are
acting on behalf of, you may not add another; but you may replace the old one, on explicit permission from the previous publisher that added the old one.
The author(s) and publisher(s) of the Document do not by this License give permission to use their names for publicity for or to assert or imply endorsement of any Modified Version.
5. COMBINING DOCUMENTS
You may combine the Document with other documents released under this License, under the terms defined in section 4 above for modified versions, provided that you include in the combination all of the Invariant Sections of all of
the original documents, unmodified, and list them all as Invariant Sections of your combined work in its license notice, and that you preserve all their Warranty Disclaimers.
The combined work need only contain one copy of this License, and multiple identical Invariant Sections may be replaced with a single copy. If there are multiple Invariant Sections with the same name but different contents, make the
title of each such section unique by adding at the end of it, in parentheses, the name of the original author or publisher of that section if known, or else a unique number. Make the same adjustment to the section titles in the list of
Invariant Sections in the license notice of the combined work.
In the combination, you must combine any sections Entitled "History" in the various original documents, forming one section Entitled "History"; likewise combine any sections Entitled "Acknowledgements", and any sections Entitled
"Dedications". You must delete all sections Entitled "Endorsements".
6. COLLECTIONS OF DOCUMENTS
You may make a collection consisting of the Document and other documents released under this License, and replace the individual copies of this License in the various documents with a single copy that is included in the collection,
provided that you follow the rules of this License for verbatim copying of each of the documents in all other respects.
You may extract a single document from such a collection, and distribute it individually under this License, provided you insert a copy of this License into the extracted document, and follow this License in all other respects regarding
verbatim copying of that document.
7. AGGREGATION WITH INDEPENDENT WORKS
A compilation of the Document or its derivatives with other separate and independent documents or works, in or on a volume of a storage or distribution medium, is called an "aggregate" if the copyright resulting from the compilation
is not used to limit the legal rights of the compilation's users beyond what the individual works permit. When the Document is included in an aggregate, this License does not apply to the other works in the aggregate which are not
themselves derivative works of the Document.
If the Cover Text requirement of section 3 is applicable to these copies of the Document, then if the Document is less than one half of the entire aggregate, the Document's Cover Texts may be placed on covers that bracket the
Document within the aggregate, or the electronic equivalent of covers if the Document is in electronic form. Otherwise they must appear on printed covers that bracket the whole aggregate.
8. TRANSLATION
Translation is considered a kind of modification, so you may distribute translations of the Document under the terms of section 4. Replacing Invariant Sections with translations requires special permission from their copyright holders,
but you may include translations of some or all Invariant Sections in addition to the original versions of these Invariant Sections. You may include a translation of this License, and all the license notices in the Document, and any
Warranty Disclaimers, provided that you also include the original English version of this License and the original versions of those notices and disclaimers. In case of a disagreement between the translation and the original version of
this License or a notice or disclaimer, the original version will prevail.
If a section in the Document is Entitled "Acknowledgements", "Dedications", or "History", the requirement (section 4) to Preserve its Title (section 1) will typically require changing the actual title.
9. TERMINATION
You may not copy, modify, sublicense, or distribute the Document except as expressly provided for under this License. Any other attempt to copy, modify, sublicense or distribute the Document is void, and will automatically terminate
your rights under this License. However, parties who have received copies, or rights, from you under this License will not have their licenses terminated so long as such parties remain in full compliance.
10. FUTURE REVISIONS OF THIS LICENSE
The Free Software Foundation may publish new, revised versions of the GNU Free Documentation License from time to time. Such new versions will be similar in spirit to the present version, but may differ in detail to address new
problems or concerns. See http:/ / www. gnu. org/ copyleft/ .
Each version of the License is given a distinguishing version number. If the Document specifies that a particular numbered version of this License "or any later version" applies to it, you have the option of following the terms and
conditions either of that specified version or of any later version that has been published (not as a draft) by the Free Software Foundation. If the Document does not specify a version number of this License, you may choose any version
ever published (not as a draft) by the Free Software Foundation.
ADDENDUM: How to use this License for your documents
To use this License in a document you have written, include a copy of the License in the document and put the following copyright and license notices just after the title page:

Copyright (c) YEAR YOUR NAME.
Permission is granted to copy, distribute and/or modify this document
under the terms of the GNU Free Documentation License, Version 1.2
or any later version published by the Free Software Foundation;
with no Invariant Sections, no Front-Cover Texts, and no Back-Cover Texts.
A copy of the license is included in the section entitled
"GNU Free Documentation License".

If you have Invariant Sections, Front-Cover Texts and Back-Cover Texts, replace the "with...Texts." line with this:
with the Invariant Sections being LIST THEIR TITLES, with the
Front-Cover Texts being LIST, and with the Back-Cover Texts being LIST.

If you have Invariant Sections without Cover Texts, or some other combination of the three, merge those two alternatives to suit the situation.
If your document contains nontrivial examples of program code, we recommend releasing these examples in parallel under your choice of free software license, such as the GNU General Public License, to permit their use in free
software.

http://www.gnu.org/copyleft/.
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